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What happens when an employee at a company casually
mentions he is part of a gay persons’ softball league? Or
when a long-time employee reveals to her employer that she
is transgender? These employees did not expect to be fired
for these actions. But that is what happened to two of the
plaintiffs (people suing) in the case of Bostock v. Clayton
County, for which the Supreme Court of the United States is-
sued its landmark decision on June 15, 2020. 

Landmark cases like Bostock are cases with his-
tory-changing significance. They usually change the
way the government treats people by expanding a con-
stitutional protection of individual rights. One exam-
ple is Loving v. Virginia (1967), a case in which the
Supreme Court held (decided) that state laws banning
interracial marriage were unconstitutional. Another is
Roe v. Wade, a 1973 case that restricted the govern-
ment’s power to interfere with a woman’s right to pri-
vacy in choosing whether to have an abortion. And
landmark cases also include the 2008 case of District
of Columbia v. Heller that affirmed an individual’s fun-
damental right to own firearms for lawful purposes,
like home defense, under the Second Amendment.

Bostock was not the first case to recognize the
rights of lesbian, gay, bisexual, and transgender
(LGBT) people. In two other landmark decisions, the
U.S. Supreme Court expanded constitutional protec-
tions for LGBT people: Lawrence v. Texas in 2003 (pro-
tecting the right to privacy of same-sex couples equal
to that of other couples) and Obergefell v. Hodges in
2015 (protecting the fundamental right of same-sex
couples to marry). In both these cases, the court

showed increasing willingness to affirm the civil rights 
of gay and lesbian people.

Federal government policies related to the employ-
ment rights of LGBT people have not always shown a 
similar willingness. Congress has yet to pass a law ban-
ning hiring and employment discrimination based on 
sexual orientation (covering lesbian, gay, or bisexual 
people) and gender identity (covering transgender peo-
ple). But presidents have used executive orders from 
time to time in this area. President Bill Clinton issued 
an executive order to protect federal employees’ rights 
based on sexual orientation. And President Barack 
Obama similarly issued an order against discrimina-
tion in hiring based on gender identity.

State laws have also been inconsistent. The state 
of Pennsylvania banned sexual-orientation workplace 
discrimination in public sector (government) jobs in 
1975. Since then, 21 states and three territories 
(Washington, D.C., Guam, and Puerto Rico) outlaw 
employment discrimination based on gender identity 
and sexual orientation. And that means discrimination 
in both the public and private sectors. Pennsylvania 
and Michigan currently have outlawed such discrimi-
nation through their governors’ executive orders. But 
more than half of U.S. states have no such protections 
written into law.

Facts of the Cases
Into this patchwork of laws and policies, three cases 

arose from people fired from their jobs simply for

WORKPLACE EQUALITY FOR LGBT
PEOPLE:BOSTOCK v.CLAYTON COUNTY

The “Protect LGBTQ Workers Rally” in front of the United States Supreme Court on the morning of October 8, 2019, when oral arguments
were heard in the case of Bostock v. Clayton County.
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expressing themselves
as members of the LGBT
community. These three
firings became lawsuits
that eventually became
the case we know as  
Bostock v. Clayton County.

In one case, Gerald
Bostock was a child wel-
fare advocate who
worked for the juvenile
courts in Clayton County,
Georgia. [The case, of
course, gets its name
from the parties in-
volved: the one suing
(plaintiff) and the one
being sued (defendant).]
He began working in
this job in 2003. Ten years later, he joined a gay soft-
ball league and promoted it at work. Soon after, he
was fired. The reason his employer gave was conduct
“unbecoming” of a county employee.

In another case, a man named Donald Zarda was a
skydiving instructor. In 2010, he told a female customer
that he was gay in order to make her more comfortable
being strapped close to him during instruction. Soon
after, he was fired. The company argued that Zarda was
fired for inappropriately touching the customer. Zarda
maintained (and the federal court agreed) that it was dis-
crimination because he said he was gay.

In a third case, Aimee Stephens worked at a fu-
neral home in Michigan. When she was hired, she pre-
sented herself as a man, which was what she had
done her whole life. But throughout her adulthood,
Stephens privately identified as a woman. After work-
ing for the funeral home for two years, she sought
clinical help for depression. A counselor advised her
to begin living as a woman, and Stephens then came
out to her wife and family as transgender.

Stephens also informed her employer that she
would begin living and working as a woman.
Stephens’s employer believed that the Bible teaches
that sex — male or female — is unchangeable. The
employer fired Stephens, telling her “this is not going
to work out.”

Bostock, Zarda, and Stephens all filed lawsuits
against their employers under Title VII of the Civil
Rights Act of 1964. Title VII prohibits hiring, firing,
and other treatment of employees based on “race,
color, religion, sex, or national origin.” To bring a legal
action against an employer under Title VII, the 
employee first files a complaint with the Equal
Employment Opportunity Commission (EEOC). Title
VII created the EEOC to handle employment discrim-
ination cases. If either side appeals the EEOC’s deci-
sion, the case goes to federal court, and potentially up
to the U.S. Supreme Court.

Sexual orientation
and gender identity are
not listed in Title VII
along with race, color,
religion, sex, and na-
tional origin. The ques-
tion for the EEOC, the
federal district courts,
and ultimately the
Supreme Court in these
three cases was whether
“sex” would cover dis-
crimination based on
sexual orientation and
gender identity.

The three plaintiffs’
cases made their way to
federal appeals courts.
In Gerald Bostock’s

case, the court held that Title VII did not prohibit
Clayton County from firing him for being gay. In
Donald Zarda’s case, however, a different court held
that sexual orientation is protected under Title VII.
And in Aimee Stephens’s case, yet another court held
that Title VII does protect workers from gender-iden-
tity discrimination. 

When different federal appeals courts disagree
with each other on the same legal question, there is a
good chance that the U.S. Supreme Court will decide
to hear the case. This is especially true on questions
of great social or economic importance nationwide.

The Supreme Court decided to hear the cases. The
court heard oral arguments for all three cases together
on the same day, October 8, 2019.

The Decision
The single question the Supreme Court had to answer

was this: Does Title VII’s employment protection based
on sex also cover sexual orientation (for Bostock and
Zarda) and gender identity (for Stephens)?

In a 6-3 decision, the Supreme Court answered the
question yes. Writing for the majority, Justice Neil
Gorsuch said:

Today, we must decide whether an employer can
fire someone simply for being homosexual or
transgender. The answer is clear. An employer who
fires an individual for being homosexual or trans-
gender fires that person for traits or actions it
would not have questioned in members of a dif-
ferent sex.

Gorsuch was joined by Chief Justice of the
United States John Roberts, as well as Justices
Stephen Breyer, Ruth Bader Ginsburg, Elena Kagan,
and Sonia Sotomayor. 

In his reasoning, Justice Gorsuch outlined the role
of the court in these cases. Unlike many other land-
mark cases, the court here was not applying part of
the U.S. Constitution or its amendments. Instead,

L to R: Gerald Bostock and Aimee Stephens, both of whom were fired from
their jobs after they told their employers that they were either gay
(Bostock) or transgender (Stephens).  
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Gorsuch explained that the court was in-
terpreting a statute (a law written by legis-
lators). The court was, in other words,
exercising its constitutional power of judi-
cial review: the task of the court not to
make law but to say what the law is.

An important part of statutory inter-
pretation is for the court to define terms in
the statute. The part of Title VII of the Civil
Rights Act (CRA) at issue stated that it is
“unlawful . . . for an employer to fail or re-
fuse to hire or to discharge any individual,
or otherwise to discriminate . . . because
of such individual’s race, color, religion,
sex, or national origin.” 

Here, Gorsuch sought to define terms
according to their “ordinary public mean-
ing” in 1964, the year the CRA was
passed. Gorsuch first defined the term sex
as a word referring only to “biological dis-
tinctions between male and female.”

Then he turned to the phrase because of in the
CRA. Gorsuch argued that “because of” is traditionally
defined — in legal terms — as but-for causation. In
other words, a but-for cause is one that changes the
outcome of an event. And events can have multiple
but-for causes, like a car accident in which one car
runs a red light while the other makes an unsafe left
turn. But for either of those causes, the accident
would not have happened.

Gorsuch also noted that the term individual in the
CRA shows that the law was not meant to apply to
groups. In other words, each case of alleged employ-
ment discrimination is judged for how an employer
treats an individual employee, regardless of how the
employer generally treats a class of persons, such as
LGBT persons.

With the key terms defined, Gorsuch applied them
to the cases before the court. It is the sex of each of
the three employees, he said, that was a but-for cause
for the employers firing them. It does not matter that
there may be other but-for causes, such as an em-
ployer’s open homophobia (hostility to gay men and
lesbians) or transphobia (hostility to transgender peo-
ple), which are not covered in the plain language of
the CRA.

In fact, an employee’s homosexuality or trans-
gender status is irrelevant to the majority’s decision.
“That’s because,” wrote Gorsuch, “it is impossible to
discriminate against a person for being homosexual
or transgender without discriminating against that in-
dividual based on sex.” If Gerald Bostock, for exam-
ple, had been biologically female, then Bostock’s
attraction to men would not have seemed “unbecom-
ing” (offensive) to Bostock’s employer.

The situation is similar with a transgender em-
ployee. Gorsuch gave the example of an employer
who fires someone like Aimee Stephens who now

identifies as female but identified as male at birth.
That same employer then keeps another employee
who has identified as female since birth. The em-
ployer would then be firing the employee who
changed identifications precisely because of that em-
ployee’s sex identified at birth. And that “individual
employee’s sex” would play “an unmistakable and im-
permissible role” in the firing.

Some of the most controversial issues in society
surrounding transgender identities have dealt with
transgender people using gendered public bathrooms
and school locker rooms or participating in gender-
specific sports. But the majority opinion limited the
reach of the Bostock case. “Under Title VII, too,”
wrote Gorsuch, “we do not purport to address bath-
rooms, locker rooms, or anything else of the kind.”
The case only relates to employment discrimination.

Dissenting Opinions
Justice Samuel Alito wrote a hotly worded dissent,

joined by Justice Clarence Thomas. Alito called it a
“radical decision” and rejected the way Gorsuch ap-
plied the word “sex” from the CRA. He argued that if
Congress had meant for the term sex to cover any cat-
egory of people other than male and female, it would
have said so:

[T]he question in these cases is not whether dis-
crimination because of sexual orientation or gender
identity should be outlawed. The question is whether
Congress did that in 1964. It indisputably did not.

Alito cited numerous attempts by Congress over
the years to amend the CRA to add “sexual orienta-
tion,” as well as “gender identity,” to the list of pro-
tected classes (along with race, color, religion, etc.).
All these attempts have failed, either because both
houses of Congress did not pass them, or because
they never made it out of a congressional committee
for a vote.
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Source: U.S. Equal Employment Opportunity Commission 

Other includes gender
basis categories of
pregnancy, transgender,
and sexual orientation.

Sexual Harassment Complaints Filed With the
U.S. Equal Employment Opportunity Commission by

Gender of Filer - Fiscal Year 2015 to 2019

Complaints:   6,822 6,758 6,696 7,609 7,514
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“Today, many Americans know individuals who are
gay, lesbian, or transgender,” wrote Alito, “and want
them to be treated with the dignity, consideration, and
fairness that everyone deserves. But the authority of this
Court is limited to saying what the law is.”

In a separate dissent, Justice Brett Kavanaugh
argued that the underlying issue is separation of
powers in the Constitution. “We are judges” wrote
Kavanaugh, “not members of Congress.” And it is
Congress’s power to amend Title VII, if it chooses,
and not the Supreme Court’s.

A Battle Won
Justice Gorsuch was Republican President Donald

Trump’s nominee to replace Justice Antonin Scalia who
died in 2016. Justice Scalia is still known as one of the
leading thinkers in the legal philosophy of textualism.
A textualist interprets a law according to the meaning
of the law’s text at the time the law was written.

Textualism is almost always associated with more
socially conservative viewpoints, and Justice Gorsuch
is a textualist. So many conservatives and liberals
alike were surprised by Gorsuch’s opinion. In the
Bostock case he used a textualist approach to reach
the majority’s decision, even though the dissenters
thought he was too literal in looking at the term sex
from the CRA.

For the three employees, however, as well as for
millions of LGBT people across the country and their
allies, the majority’s decision got the law right. Trag-
ically, only one of the three employees survived to see
the decision made. Donald Zarda died in 2014 while
BASE jumping (leaping from a great height with a
parachute). Aimee Stephens died of kidney failure in
May 2020, just a month before the decision was
handed down.

Gerald Bostock was the survivor. “I can’t say
loud enough,” Bostock said in an interview, “how
proud I am that I was able to stand by Aimee
Stephens and the Zarda family during this battle in
our fight for equality.”

WRITING & DISCUSSION
1. Describe how the three cases arrived at the

Supreme Court.
2. The three employees in this case were known for

satisfactory or even outstanding work perform-
ances. They did their jobs well. Would it have
made any difference in the case if they had been
unsatisfactory workers? Why or why not?

3. Legal experts for the Service Employees Interna-
tional Union wrote this response to the case: “But
yesterday’s ruling was not only a victory for
LGBTQ workers. Bostock was also a victory for
heterosexual cisgender* women who . . . work in
traditionally male-dominated fields.” Why do you
think they made this argument? [*cisgender (ad-
jective): relating to a person whose gender iden-
tity matches their sex at birth.]

After the Bostock v. Clayton County decision, many people on the political right and left, expressed their
agreement or disagreement with the decision. In a small group or online breakout room, discuss each of the
two opinions below. Decide as a group which description of the Bostock case your group thinks is more accu-
rate. Use evidence from the article in your decision and choose a spokesperson to report back to the whole
class.
1. The Court has now rewritten [Title VII of the Civil Rights Act of 1964] itself. (The Wall Street Journal Edi-

torial Board, June 15, 2020.)
2. The opinion in Bostock v. Clayton County fulfills the best promises of textualism. (Sarah Rice, assistant at-

torney general for the state of Maryland, June 15, 2020.)

ACTIVITY: Assessing the Case

The majority opinion in the Bostock case was written by Associate
Justice Neil M. Gorsuch.
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